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Cession d'actions
Perpétuité et détermination
du prix dans les pactes d'asso-
ciés : l'inégale souplesse du
droit commun des contrats
Com. 21 septembre 2022,

note Gilles Pillet p. 23

Sociétés unipersonnelles ETUDE
Décés du géerant et associé
unique : qu‘advient-il L'agrément en droit des sociétés :
de FEURL? plaidoyer pour une réforme générale
Sowx 28 I #0402, Armel Le Ruyet vi
note Bruno Dondero p. 28 met Le KUy P

Droit patrimonial

des sociétés CHRONIQUES
La revendication de la
qualité d'associé : l'article
1832-2 du code civil n'a pas

i
(]
=
1
¢
%)
«Q
i
0
Q
o)
s
o
1
132)
al
o
o
D
Q
S
=
el
1
(o
.
n
g
£
1
(2]
&
g Chronique de droit des marchés
45 ]
>
(=4

livré tous ses mystéres financiers
Com. 21 septembre 2022, Plerre-Henrl Conac,
note Arnaud Reygrobellet p.35 Bénédicte Francols,
s o327 Anne-Catherine Muller
Droit pénal des sociétés et Johan Prorok

Abus de biens sociaux : la
nécessité de caractériser 'exis-
tence d'un « intérét personnel »
Crim. 7 septembre 2022,

note Haritini Matsopoulou p. 40

Droit fiscal des sociétés
Les visites domiciliaires fiscales
a l'épreuve de la technologie
Cons. const. 11 mars 2022,
note Delphine Ravon p.45
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par Bénédicte Frangois
Etude 7
L'agrément en droit des sociétés : plaidoyer pour une réforme générale
Armel Le Ruyet 7
Jurisprudence 20
Sociétés en général Droit patrimonial des sociétés
La clause « Sanctions » s'analyse en une La revendication de la qualité d'associé :
exclusion de garantie et doit en respecter l'article 1832-2 du code civil 'a pas liwé
le formalisme 3 peine de nullité tous ses mystéres
Note sous Paris, 21 juin 2022 Note sous Com. 21 sept. 2022
note Alexandra Cohen-Jonathan 20 note Amaud Reygrobellet 35
Cession d'actions Droit pénal des sociétés
Perpétuité et détermination du prix dans Abus de biens sociaux : la nécessité de caracté-
les pactes d'associés : l'inégale souplesse risar Fexistence d'un « intérét personnel »
du droit commun des contrats Note sous Crim. 7 sept. 2022
Note sous Com. 21 sept. 2022 note Haritini Matsopoulou 40
note Gilles Pillet 23

Entreprises en difficulté
Sociétés unipersonnelles

En bref
Décés du gérant et associé unique : Comblement de passif et surendettement
qu'advient-il de F'EURL ? du dirigeant social
Note sous Com. 22 juin 2022 Civ. 2+, 20 sept. 2022 44
note Bruno Dondero 28
S4es par actions Droit fiscal des sociétés

Les visites domiciliaires fiscales 3 U'épreuve
Admission de la rémunération d'un apport de (3 technologie
en nature par des BSA Note sous Cons. const, 11 mars 2022
Note sous Paris, 17 févr. 2022 note Delphine Ravon 45
note Jean-Marc Moulin 31

Droit social et sociétés

Les consultations ponctuelles et récurrentes

du CSE : des obligations indépendantas

Note sous Soc. 21 sept. 2022 (2 arréts)

note Pascale Lagesse & Valentino Armillei__ 49

Chronique de droit des marchés financiers 53

par Pierre-Henri Conac, Bénédicte Frangois, Anne-Catherine Muller, Johan Prorok

La rédaction de la Revue des sociétés souhaite 2 ses lecteurs
une excellente année
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L'essentiel de l'actualité
Un contrat a durée perpétuelle n'est pas nul
Cass. com. 21-9-2022 n° 20-16.994 F-B : Décisions 2

Les engagements perpétuels ne sont pas sanctionnés par la nullité du contrat mais chaque
contractant peut y mettre fin a tout moment, sous réserve de respecter le délai de préavis
contractuellement prévu ou, a défaut, un délai raisonnable.

Action en responsabilité contre le vendeur ayant manqué
a son obligation de conseil : prescription

Cass. 3° civ. 26-10-2022 n° 21-19.900 FS-B : Décisions 18

L'acquéreur d'un immeuble en Vefa peut agir en responsabilité contre son vendeur pour
manquement a son obligation d'information et de conseil dans un délai de cinq ans a
compter de la réalisation du dommage ou de la date a laquelle il est révélé a l'acquéreur si
ce dernier établit qu'il n'en a pas eu auparavant connaissance.

La garantie légale de conformité ne s'applique pas au
contrat d'entreprise

Cass. 3° civ. 12-10-2022 n® 20-17.335 FS-B : Décisions 23

La garantie légale de conformité prévue par le Code de la consommation ne s'applique pas
au contrat de vente et d'installation de matériaux lorsque le consommateur a commandeé
un travail spécifique destiné a répondre a ses besoins particuliers.

Affecter a un associé toutes les pertes constatées a la fin
d'un exercice n'est pas léonin

CE 18-10-2022 n°® 462497 : Décisions 26

N'est pas léonine la décision adoptée a l'unanimité des associés d'une société civile réunis
en assemblée d'attribuer aux seuls minoritaires la totalité des pertes constatées a la
cloture de l'exercice.

Révocation d'un dirigeant de SAS : un acte extrastatutaire
ne peut pas déroger aux statuts

Cass. com. 12-10-2022 n° 21-15.382 F-B ; Décisions 35

Les modalités de révocation du directeur général d'une SAS sont déterminées par les
statuts, un acte extrastatutaire ne pouvant pas y déroger mais uniquement les compléter.



Une clause d'exclusion d'un associé de société a capital
variable peut ne pas en préciser les motifs

Cass. com. 9-11-2022 n° 21-10.540 FS-B : Décisions 37

Est valable une clause des statuts d'une société a capital variable qui stipule que tout
associé peut étre exclu pour justes motifs quand bien méme cette clause ne précise pas

les motifs d'exclusion.

Survie d'un cautionnement en cas de caducite de l'accord
de conciliation

Cass. com. 26-10-2022 n° 21-12.085 FS-B : Décisions 39

La banque qui consent, dans le cadre d'un accord de conciliation, un prét garanti par un
cautionnement peut poursuivre en paiement la caution malgré la caducité de l'accord
provoquée par l'ouverture d'une procédure collective contre le débiteur.

Les créances nées apreés l'arrété du plan de redressement
relévent du droit commun

Cass. com. 26-10-2022 n° 21-13.474 F-B : Décisions 45

Les créances nouvelles, nées apres l'arrété d'un plan de redressement du débiteur remis a
la téte de ses biens, sont soumises au droit commun. Tel est le cas de la créance de
restitution née de la cassation, aprés l'adoption du plan, d'un arrét en vertu duquel le

débiteur a regu un paiement.

Un acheteur peut bénéficier des CGV catégorielles dont il
se rapproche le plus

Cass. com. 28-9-2022 n° 19-19.768 FS-B : Décisions 54

En cas de litige sur l'application de conditions générales de vente catégorielles (CGV), les
juges du fond doivent déterminer de quelle catégorie l'acheteur de produits ayant
demandé la communication de ces CGV se rapproche le plus.

RJDA 2023 (extraction)
(c) 2023 Editions Francis Lefebvre
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GAMING
L'industrie du gaming, nouveau laboratoire d‘expérimentation antitrust
N° 1 - Par David BOSCO
Alertes N
FOCUS | CROWDFUNDING
Financement participatif : les nouvelles perspectives
N° 1 - Par Florence DE MAUPEOU
VEILLE | DEMARCHAGE TELEPHONIQUE
Démarchage téléphonique : Lutte contre la fraude au CPF et interdiction du démarchage
abusif : la proposition de loi définitivement adoptée par le Parlement
N° 2
VEILLE | CHARGEUR UNIVERSEL
La directive instaurant le chargeur universel est publiée
N° 3
VEILLE DES TEXTES | CONSOMMATION
Du 27 octobre au 25 novembre 2022
N° 4
Etude N
CONCURRENCE DELOYALE
Concurrence déloyale et parasitisme dans le secteur de la mode
N° 1 - Par Marie MALAURIE-VIGNAL
AN

Commentaires

CONTRATS | DOL
Ou il est question de manoeuvres dolosives sur la valeur du bien et sa rentabilité a

I'occasion d'un investissement immobilier locatif avec défiscalisation
N° 1 - Par Laurent LEVENEUR

CONTRATS | OPPOSABILITE DU CONTRAT
Ou un tiers se voit reprocher de ne pas avoir respecté la situation juridique créée par un

contrat de distribution exclusive
N° 2 - Par Laurent LEVENEUR
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CONTRATS | VENTE INTERNATIONALE DE MARCHANDISES

Vente internationale de marchandises : La Convention de Vienne ne traite pas de la
prescription de I'éventuelle action en justice de I'acheteur aprés que celui-ci a dénoncé un
défaut de conformité dans le délai de deux ans

N° 3 - Par Laurent LEVENEUR

CONTRATS | ARBITRAGE INTERNATIONAL

Clause compromissoire pour un arbitrage international : désignation des arbitres par le
centre d'arbitrage ou le juge d'appui lorsque les parties ne s'accordent pas sur les modalités
de constitution du tribunal arbitral

N° 4

CONCURRENCE : DISTRIBUTION ET PROTECTION DU CONCURRENT | AGENT COMMERCIAL
Découverte de la faute grave aprés rupture du contrat
N° 5 - Par Nicolas MATHEY

CONCURRENCE : DISTRIBUTION ET PROTECTION DU CONCURRENT | AGENT COMMERCIAL : FAUTE GRAVE
Droit a indemnité de I'agent
N° 6 - Par Nicolas MATHEY

CONCURRENCE : DISTRIBUTION ET PROTECTION DU CONCURRENT | DISTRIBUTION SELECTIVE

La présentation d'un site internet non agréé pratiquant des reventes hors réseau dans une
émission télévisée engage-t-elle la responsabilité de la chaine de télévision ?

N°¢ 7 - Par Marie MALAURIE-VIGNAL

CONCURRENCE : DISTRIBUTION ET PROTECTION DU CONCURRENT | DISTRIBUTION EXCLUSIVE
Cession du fonds de commerce et transmission du contrat
N° 8 - Par Nicolas MATHEY

CONCURRENCE : DISTRIBUTION ET PROTECTION DU CONCURRENT | AGENT COMMERCIAL
Modification de la mission confiée a I'agent commercial
N° 9 - Par Nicolas MATHEY

CONCURRENCE : DISTRIBUTION ET PROTECTION DU CONCURRENT | AGENT COMMERCIAL
Droit a commission
N° 10 - Par Nicolas MATHEY

CONCURRENCE : PROTECTION DU MARCHE | PRATIQUES ANTICONCURRENTIELLES

Le demandeur de réparation peut obtenir une injonction judiciaire de produire une preuve
créée ex novo par le défendeur

N° 11 - Par David BOSCO

CONCURRENCE : PROTECTION DU MARCHE | ENTENTE

Calcul de I'amende : des conséquences du principe de proportionnalité sur les régles
nationales de détermination du chiffre d‘affaires

N° 12 - Par David BOSCO

CONCURRENCE : PROTECTION DU MARCHE | CONCENTRATION
Des conséquences civiles de l'inexécution d‘un engagement
N° 13 - Par David BOSCO

CONSOMMATION | CONTRAT DE FOURNITURE DE SERVICES
Remarques sur le délai d'exécution dans un contrat d'entreprise
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N° 14 - Par Sabine BERNHEIM-DESVAUX

CONSOMMATION | CLAUSES ABUSIVES
La convention d'honoraires d'un avocat est soumise a la législation sur les clauses abusives
N° 15 - Par Sabine BERNHEIM-DESVAUX

CONSOMMATION | CLAUSES ABUSIVES
Indifférence a la bonne ou a la mauvaise foi du professionnel
N° 16 - Par Sabine BERNHEIM-DESVAUX

CONSOMMATION | SYNDIC DE COPROPRIETE
Clauses abusives
N° 17 - Par Sabine BERNHEIM-DESVAUX

CONSOMMATION | CAUTIONNEMENT
Cautionnement
N° 18 - Par Sabine BERNHEIM-DESVAUX

Formule

CLAUSE DE MEDIATION

MARD : La clause de médiation ou de conciliation préalable a une action en responsabilité
pour rupture brutale d'une relation commerciale établie

N° 1 - Par Cyril NOBLOT
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Sommaire du numéro

Repére

BENEFICIAIRES EFFECTIFS

A quand la fin de I'accés aux informations relatives aux bénéficiaires effectifs depuis le site
internet https:/data.inpi.fr ?

N° 1 - Par Olympe DE BAILLIENCOURT Consulter le PDF

Alertes

FOCUS | DEVOIR DE VIGILANCE
Devoir de vigilance pour les grandes entreprises : le Conseil est prét pour le trilogue
N° 1 Consulter le PDF

VEILLE | AUTORISATION PREALABLE

Procédure de délivrance de l'autorisation préalable a la prise de contréle des sociétés
possédant ou exploitant du foncier agricole

N° 2 Consulter le PDF

VEILLE | GOUVERNEMENT D'ENTREPRISE
Gouvernement d'entreprise et rémunération des sociétés cotées : I'AMF publie son rapport
2022

N° 3 Consulter le PDF

VEILLE | AMF
Finance durable : 'AMF analyse les informations fournies par les sociétés cotées dans le

cadre du reporting taxonomie
N° 4 Consulter le PDF

VEILLE | INVESTISSEMENTS « VERTS »
Des fonds étiquetés « Dark Green » européens avec beaucoup de nuances de gris
N° 5 Consulter le PDF

VEILLE | ENTREPRISES INNOVANTES
Le Gouvernement veut encourager les entreprises innovantes a réaliser leur introduction en

Bourse en France
N° 6 Consulter le PDF

Chronique

DROIT PATRIMONIAL DES SOCIETES
Chronique de droit patrimonial des sociétés 2022
N° 1 - Par Estelle NAUDIN et Fabrice COLLARD Consulter le PDF
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DROIT COMMUN DES SOCIETES | CESSION DE DROITS SOCIAUX
Cessions d'actions : un prix plafond n'est pas un prix déterminé
N° 1 - Par Renaud MORTIER Consulter le PDF

DROIT COMMUN DES SOCIETES | PACTE D'ACTIONNAIRES
De la durée d'un pacte d'actionnaires
N° 2 - Par Renaud MORTIER Consulter le PDF

DROIT COMMUN DES SOCIETES | SOCIETE EN FORMATION
Un mandataire désigné pour conclure les contrats pour le compte d'une société en

formation ne peut la représenter
N° 3 - Par Renaud MORTIER Consulter le PDF

DROIT COMMUN DES SOCIETES | INDIVISION
Le mandataire judiciaire peut voter sans l'accord des indivisaires
N° 4 - Par Renaud MORTIER Consulter le PDF

SOCIETES CIVILES ET GROUPEMENTS | SOCIETE CIVILE
Petite lecon de construction grammaticale ou de l'importance du soin apporté a la

rédaction des statuts
N° 5 - Par Nadege JULLIAN Consulter le PDF

SOCIETES CIVILES ET GROUPEMENTS | FONDATION
Les comptes d'une fondation relévent de sa vie privée
N° 6 - Par Nadege JULLIAN Consulter le PDF

SOCIETES COMMERCIALES | SAS

La constitutionnalité des dispositions relatives aux clauses d'exclusion en (quatre)
questions

N° 7 - Par Jean-Francois HAMELIN Consulter le PDF

SOCIETES COMMERCIALES | SARL

De la licéité de la clause d'exclusion pour justes motifs a celle de la clause d'exclusion ad
nutum ?

N° 8 - Par Jean-Francois HAMELIN Consulter le PDF

SOCIETES COTEES | GOUVERNANCE

Rapport 2022 du Haut Comité de gouvernement d'entreprise : quelques points
d'amélioration attendus en matiére de gouvernance

N° 9 - Par Julien GRANOTIER Consulter le PDF

SOCIETES COTEES | CONTENTIEUX AMF
Confirmation par le Conseil d'Etat de la décision de I'AMF sanctionnant BNP Paribas

Securities Services au titre de manquements dans l'activité de transmission des
instructions de vote de ses clients
N° 10 - Par Julien GRANOTIER Consulter le PDF

SOCIETES EN DIFFICULTE | ACTION EN COMBLEMENT DE PASSIF
Dirigeant de fait
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N° 11 - Par Jean-Pierre LEGROS Consulter le PDF

SOCIETES EN DIFFICULTE | ACTION EN COMBLEMENT DE PASSIF
Dirigeant sous procédure collective
N° 12 - Par Jean-Pierre LEGROS Consulter le PDF

SOCIETES EN DIFFICULTE | ACTION EN COMBLEMENT DE PASSIF
Procédure abusive

N° 13 - Par Jean-Pierre LEGROS Consulter le PDF

SOCIETES EN DIFFICULTE | CESSATION DES PAIEMENTS
Report de la date
N° 14 - Par Jean-Pierre LEGROS Consulter le PDF

DROIT PENAL DES SOCIETES | ABUS DE BIENS SOCIAUX
Le caractére protéiforme de I'abus de biens sociaux
N° 15 - Par Renaud SALOMON Consulter le PDF

FISCALITE DES STRUCTURES D'ENTREPRISES | CESSION DE DROITS SOCIAUX

Abattement fixe applicable pour la détermination de la plus-value de cession de titres d'une
société par un dirigeant partant a la retraite

N° 16 - Par Jean-Luc PIERRE Consulter le PDF

FISCALITE DES STRUCTURES D'ENTREPRISES | GROUPE DE SOCIETES
Territorialité de l'imposition des résultats des sociétés
N° 17 - Par Jean-Luc PIERRE Consulter le PDF
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Sommaire du numéro

La Semaine du droit

EDITO
Y aura-t-il de la neige en février ?
N° 1 - Par Wanda MASTOR

LES ACTEURS | AVOCATS
Alain Jakubowicz, I'avocat du coupable
N° 2 - Par Anais COIGNAC

LIBRES PROPOS | JUSTICE
La pluie et le beau temps de Farid El Hairy
N° 3 - Par Sahand SABER

APERCUS RAPIDES | ASSURANCES
LOPMI : un éclaircissement bienvenu sur la légalité de I'assurabilité des cyber-rancons
N° 4 - Par Pierre LINAIS et Olivier LYON LYNCH

APERCUS RAPIDES | SOCIETES PAR ACTIONS SIMPLIFIEES

La mise en cause de la constitutionnalité du dispositif Iégal régissant la clause d'exclusion
statutaire dans la SAS : clap de fin

N° 5 - Par Yann PACLOT

CIVIL ET PROCEDURE CIVILE | SAISIE IMMOBILIERE
Subtilités en matiére d'irrecevabilité
N° 6 - Par Christian LAPORTE

CIVIL ET PROCEDURE CIVILE | ASSURANCES

La déchéance de garantie pour cause de mauvaise foi n'est pas disproportionnée en cas de
fausses déclarations

N° 7

CIVIL ET PROCEDURE CIVILE | ASSURANCES

Préjudice d'anxiété lié a I'exposition a I'amiante : la Cour de cassation admet le recours en
garantie des employeurs responsables contre leurs assureurs

N° 8

CIVIL ET PROCEDURE CIVILE | ADOPTION

Refonte formelle de I'adoption : entrée en vigueur des nouvelles dispositions le 1er janvier
2023

N° 9

CIVIL ET PROCEDURE CIVILE | JOURNAL OFFICIEL
Journal officiel du 15 décembre 2022 au 4 janvier 2023
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CIVIL ET PROCEDURE CIVILE | COUR DE CASSATION
Arréts P de la Cour de cassation du 5 au 25 décembre 2022
N° 11

CIVIL ET PROCEDURE CIVILE | SUCCESSION-PARTAGE

L'angle mort de I'exécution provisoire par le de cujus pour I'héritier acceptant a concurrence
de l'actif net

N° 12 - Par Claire LEVENEUR

PENAL ET PROCEDURE PENALE | CRIMES ET DELITS
Délit de concussion : rémunération indue par un élu local sufisamment expérimenté
N° 13 - Par Jean-Marie BRIGANT

PENAL ET PROCEDURE PENALE | CEDH

Exécution des arréts de la CEDH : nouvelle fiche thématique sur les crimes et les discours
de haine

N° 14

PENAL ET PROCEDURE PENALE | JOURNAL OFFICIEL
Journal officiel du 8 décembre 2022 au 4 janvier 2023
N° 15

PENAL ET PROCEDURE PENALE | COUR DE CASSATION
Arréts P de la Cour de cassation du 21 novembre au 11 décembre 2022
N° 16

PENAL ET PROCEDURE PENALE | PROCEDURE PENALE

Retranscription des déclarations de la personne déférée en I'absence de son avocat : du
bon usage des réserves d'interprétation

N° 17 - Par Cédric RIBEYRE

PENAL ET PROCEDURE PENALE | PROCEDURE PENALE
Le recours aux drones validé pour la criminalité organisée !
N° 18 - Par Philippe COLLET

AFFAIRES | POUVOIR D'ACHAT
Loi « pouvoir d'achat » : plusieurs dispositions sont entrées en vigueur le 1er janvier 2023
N° 19

AFFAIRES | ENTREPRISES
Guichet unique électronique pour les formalités des entreprises : de nouvelles dispositions

sont entrées en vigueur le 1er janvier 2023
N° 20

AFFAIRES | JOURNAL OFFICIEL
Journal officiel du 15 décembre 2022 au 4 janvier 2023
N° 21

AFFAIRES | COUR DE CASSATION
Arréts P de la Cour de cassation du 5 au 25 décembre 2022
N° 22
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AFFAIRES | SOCIETE (EN GENERAL)
Exclusion d'associé, de la clause a la cause
N° 23 - Par Jean-Jacques BARBIERI

SOCIAL | TRAVAIL
La loi « Marché du travail » est publiée
N° 24

SOCIAL | SECURITE SOCIALE
Budget 2023 de la Sécurité sociale : la loi est publiée
N° 25

SOCIAL | FORMATION
La loi de lutte contre la fraude au CPF et interdisant le démarchage abusif est publiée
N° 26

SOCIAL | JOURNAL OFFICIEL
Journal officiel du 15 décembre 2022 au 4 janvier 2023
N° 27

SOCIAL | COUR DE CASSATION
Arréts P de la Cour de cassation du 5 au 25 décembre 2022
N° 28

SOCIAL | DUREE DU TRAVAIL
Travailleurs itinérants : du temps de déplacement professionnel au temps de travail effectif
N° 29 - Par Laurent DRAI

PUBLIC ET FISCAL | DOMAINE PUBLIC
Quand les contrats domaniaux font leur mue
N° 30 - Par Philippe YOLKA

PUBLIC ET FISCAL | LOIS DE FINANCES
Publication de la loi de finances 2023
N° 31

PUBLIC ET FISCAL | ENSEIGNEMENT SUPERIEUR

Agrégation 2023 : modalités d'inscription dans la discipline droit privé et sciences
criminelles

N° 32

PUBLIC ET FISCAL | JOURNAL OFFICIEL
Journal officiel du 15 décembre 2022 au 4 janvier 2023
N° 33

PUBLIC ET FISCAL | CONSEIL D'ETAT
Arréts A du Conseil d'Etat et P de la Cour de cassation du 5 au 25 décembre 2022
N° 34

EN REGION | PROTECTION SOCIALE
Accident du travail : un différend d'ordre privé n'exclut pas totalement le lien avec le travail
N° 35 - Par Julien MARROCCHELLA

EN REGION | UNIVERSITES
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L'université Paris-Panthéon-Assas : expérimentation, tradition et innovation
N° 36 - Par Stéphane BRACONNIER

La Semaine de la doctrine N\

LA CHRONIQUE | CONVENTION EUROPEENNE DES DROITS DE L'HOMME
Droit de la Convention européenne des droits de I'homme
N° 37 - Par Frédéric SUDRE , Laure MILANO , Béatrice PASTRE-BELDA et Aurélia SCHAHMANECHE

La Semaine du praticien A\

ETUDE | PROCEDURE CIVILE
Pour une orientation proactive et numérique du litige en procédure civile
N° 38 - Par Valentin GARCIA

INFORMATIONS PROFESSIONNELLES | AVOCATS
Consécration de la communication électronique pénale via le RPVA
N° 39

INFORMATIONS PROFESSIONNELLES | AVOCATS
Divorce par consentement mutuel : le CNB actualise son modéle de convention
N° 40

INFORMATIONS PROFESSIONNELLES | AVOCATS
Mentions de spécialisation de I'avocat : simplification des candidatures
N° 41

INFORMATIONS PROFESSIONNELLES | MAGISTRATS
Charge de travail des magistrats : premiére étape d'un référentiel national
N° 42

INFORMATIONS PROFESSIONNELLES | PRISONS
Le premier Prix Goncourt des détenus décerné a Sarah Jollien-Fardel pour « Sa préférée »
N° 43 - Par Florence CREUX-THOMAS

INFORMATIONS PROFESSIONNELLES | OPEN DATA
Publication d'un comparatif sur I'open data des décisions de justice dans les Etats membres
N° 44
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FOREWORD AND INTRODUCTION

Foreword

Dr. Rami Sulaiman Abudaqqa
International Islamic Centre for Reconciliation and Arbitration (IICRA)

[ 2l \
International Islamic Centre For Reconciliation and Arbitration
Centre International islamic de Reconciliation et d'Arbitrage

Foreword

It's my immense pleasure to write this foreword to this
Transnational Dispute Management (TDM) Special Issue on Islamic
Finance and Dispute Resolution, edited by Professor Dr. A. F. M.
Maniruzzaman, an Honorary Fellow and International Arbitrator of
the International Islamic Centre for Reconciliation and Arbitration
(IICRA).

There is no doubt that Islamic finance is progressively growing
as an emerging phenomenon of global finance in the wake of recent
financial crisis worldwide in the last two decades and is expected to
play its significant role in the years ahead. This is more so in the
context of the serious consideration about Islamic finance given by
some major international financial institutions including the World
Bank for financing the UN Sustainable Development Goals Agenda
2030. The increasing role of Islamic finance in trade, commerce and
investment in both the Muslim and Non-Muslim worlds will be
palpably felt in the world economy in the years ahead. Islamic
finance will thus play a noticeable role along with conventional
finance as in Non-Muslim countries the former is becoming ever so
popular and high in demand.

It has to be noted that with this growing trend in the world
economy, the prospects of disputes arising out of financial
transactions are not out of the question. For a sound growth of
Islamic finance and its prospective significant role in the world
economy a sound legal infrastructure of dispute resolution in the field
of Islamic finance is very important.

It is interesting to see that this TDM Special Issue has attracted
experts and practitioners from various regions of the world and their
contributions on diverse subjects will certainly enhance knowledge
of Islamic finance and dispute resolution and contribute to the
development of a sound legal infrastructure of Islamic dispute
resolution.

Given the absence of specific legislation, and judicial or arbitral
bodies specialized in organizing the settlement of all kinds of
disputes based on the principles of Islamic Shari'ah governing the
transactions of almost 25% of the world's population, whose
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ISLAMIC FINANCE AND
DISPUTE RESOLUTION

PART I:
The Landscape of Islamic Finance

Islamic Finance in OIC Countries and
Sustainability

Dr. Mahmoud Mohieldin
Cairo University, International Monetary Fund

Dana Hamzah
International Monetary Fund

Abstract

This paper examines the role that Islamic
finance can play in addressing the challenges
created by the Covid-19 pandemic and in getting
Organization of Islamic Cooperation (OIC) countries
back on track to meet the SDGs. It draws on the
heightened interest and the greater attention that
Islamic finance has received since the global
financial crisis (GFC).

The Islamic Financial Industry has evolved
greatly within the past decade and has witnessed
rapid growth, driven by enhanced Shari'a
governance and more innovation in the digital
landscape especially with the adoption of fintech.
Several features underpin the expansion and
performance of Islamic finance. Multilateral
development institutions, including the World Bank
and the Islamic Development Bank (IsDB), have
longstanding programs to support the development
of the industry and have used Islamic instruments
to tap capital markets. Addressing key regulatory
and governance issues will be essential for Islamic
finance to achieve its full potential.

This paper explains how Islamic finance can
create opportunities to increase the global reach of
Islamic financial services and enhance financial
inclusion. The paper draws upon the role of
digitalization and sustainability to help OIC
countries achieve the UN's 2030 Sustainability
Agenda and put the SDGs back on track.
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Prospects and Challenges of Issuance of
Sukuk in Bangladesh: Lessons from
Malaysia for Developing a Comprehensive
Legal Framework for Bangladesh

A.K.M. Raquibul Hasan
District Judges Court, Dhaka

Abstract

(Will be added shortly, readers will be notified)
The introduction of Islamic Bond Sukuk in
Bangladesh has created a new source of funding for
the government and private sector. A favourable
legal framework is necessary for the growth of
Sukuk in Bangladesh. The core objective of this
paper is to examine the domestic legal framework
of Sukuk and to find out its compatibility with
international standards, more particularly with the
Malaysian regime.

This paper offers a brief discussion on the
prospects of Sukuk in Bangladesh and then outlines
the challenges and limitations of the Sukuk market.
Part five of this article investigates the loopholes in
the existing regulations of Bangladesh. Finally, this
paper argues that while Bangladesh has established
a regulatory guideline for prudential management of
Sukuk, there is still room for improvement for
efficient operation and effective management of
Sukuk. Notably, this paper explores the Malaysian
legal regime to find out the critical areas of reform
in Sukuk regulations in Bangladesh.

Theory and Practice of Islamic
Financing in Pakistan - A Legal Insight on
National and International Issues for
Investments in Pakistan Based on Hybrid
Financing Structures and Banking Systems

Dr. Nudrat E. Piracha
Samdani & Qureshi; ICADRP

Abstract

This article explores the philosophy, theory, and
practice of the Islamic Republic of Pakistan
regarding Islamic Banking and Financing. It
provides insights as to the evolution of the legal
framework in Pakistan pertaining to Islamic
Financing and the international issues that have
generated from the uncertainty, unpredictability,
and inconsistency in the present regime, identifying
the risks posed to the system, which is in its infancy
but surrounded by multiple legal frameworks in the
international arena which are not complementary.

% Full article here

China and Islamic Finance: Past,
Present, and Future

Matthew S. Erie
University of Oxford

Abstract

China's commercial and geostrategic interests
increasingly deepen its trade and investment in
Muslim countries throughout the world. In terms of
compliance with local law, many Muslim countries
feature mixed or hybrid legal systems, including
common law, civil law, and sharia. Chinese
enterprises have little experience with sharia
compliance and Islamic finance. Domestically,
whereas China has emerged as an innovator in such
areas as fintech and digital commerce, Islamic
finance is one field of transactional and financial
regulation that is largely absent. While there is no
inherent obstacle to Chinese commercial and
financial institutions acquiring expertise in sharia-
compliant Islamic banking, they nonetheless will
experience a learning curve as the Chinese
government promotes ties with Muslim countries.

This brief article reviews the short history of
Islamic banking in China, assesses the current
supply of sharia-compliant financial instruments for
cross-border business between Chinese parties and
counterparts based in Muslim states, appraises the
demand of Chinese enterprises for Islamic banking
products and services, and, lastly, suggests possible
trajectories for the integration of Islamic finance
into the political economy of China and Muslim
states.

% Full article here

PART II:
Jurisprudence and Law Applicable
to Islamic Finance & Disputes

Al-Magqasid Al-Shar‘lyah and Substantive
Principles of Islamic Shari‘ah:
Considerations for Islamic Finance
Disputes and Shari‘ah-Based Arbitrations

Professor Dr. Mohamed S. Abdel Wahab
Zulifar & Partners Law Firm

Abstract

Over the past two decades, Islamic banking and
financial products have exponentially grown at an
accelerated pace and on a global scale. Disputes
involving applicable Shari'ah principles to financial
transactions have also proliferated and have been
considered by both secular and Islamic
tribunals/courts.

That said this article aims at disambiguating the
doctrine of Al-Magasid Al-Sharlyah (objectives /
aims of Islamic law) as a fundamental concept of
Islamic law and finance. It also aims at analyzing
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some of the general legal maxims and
jurisprudential principles of Shari'ah law. The
importance of the doctrine of Al-Magasid Al-
SharTyah and the jurisprudential principles of
Shari'ah law transcends the boundaries of Islamic
finance transactions and represents a fundamental
tenet that guides any conducive Ijtihad (diligent
research) across all aspects of Islamic law. This
doctrine defines the philosophy underlying Islamic
norms and principles and is undoubtedly crucial for
arbitral tribunals when confronted with questions of
Islamic Shari'ah and when asked to make
determinations based on applicable Islamic legal
principles.

% Full article here

Islamic Finance Disputes Settlement
under Shi'a Jurisprudence and Iranian Legal
System

Dr. Seyed Nasrollah Ebrahimi
Faculty of Law & Politics, University of Tehran

Dr. Seyed Mehdi Ebrahimi
Sheffield University Management School

Abstract

Islamic finance arrangements are moving fast to
counter not only the Islamic markets but also other
non-Islamic countries. Due to the new features of
such arrangements and the lack of established best
practices in the current markets, Islamic finance
arrangements are bound to encounter disputes
throughout the Islamic finance application. Islamic
finance disputes like other disputes could be settled
by various mechanisms under both Shi'a
jurisprudence and the legal system of Iran.
However, due to the complexities and technical
nature of the Islamic finance disputes, a particular
consideration should be given to the quality of the
knowledge and the level of expertise and
experiences of the individuals or panel of Islamic
jurists and experts who could settle such disputes.

In this article, a debate is presented that the
conventional disputes settlement mechanism
including the ordinary court litigation or
conventional arbitration or even normal ADR have
failed to show that they are fit for the purposes
when dealing with the settlement of the Islamic
finance disputes, but rather, special scholarly
Islamic jurists and expert to the level of ijtihad is
required to understand the concept, nature,
characters and complexities of the Islamic finance
instruments and their related disputes in order to
settle such disputes.

This article concludes that comprehension of the
Islamic finance arrangements, both on a technical
level (as a matter of fact) and Islamic law level (as
a matter of law) demands an Islamic expert or
jurist, who ought to be well trained and qualified,
even to the level of Ijtihad in order to hear the
Islamic finance disputes and settle the issues
according to the Islamic law, particularly Shi'a

jurisprudence, where the Iranian legal system is
originally driven from.

It is also concluded that for the Islamic scholars
and Shi'a jurists and experts to settle the Islamic
finance disputes, particular attention should be
given to the established Islamic jurisprudential
principles, inter alia, the principle of la-zarara-wa-
la-zerar ("no harm and no loss"), the principle of
sulteh-e-mutlageh ("despotic dominion"), the
principle of dhaman-e-qahri (non-contractual in the
meaning of civil liability), the principle of tasbib
("causation") and the principle of itlaf
("dissipation™).

It is driven from the writings of Shi'a scholars
there are no harmful laws in the Islamic
jurisprudence and there is no rule in Islam that
justifies the harm. In other words, based on the
principle of "la-zarara-wa-la-zerar" in Islam, any
rule issued in the name of Islam that may inflict
harm upon others or cause harmful effects to
people, shall not be accepted, thus, should be
removed.

% Full article here

Sharia as the Applicable Law in Islamic
Finance Disputes

Dr. Mohammad Hossein Tavana
Tehran Regional Arbitration Centre

Abstract

Compliance of a contract with Sharia is a major
concern of parties, or at least one party to a
contract, who chooses Islamic finance instead of
conventional banking. In relation to dispute
resolution, the same concern could exist. Despite
the enormous development that has taken place in
the Islamic banking industry, the issue of dispute
resolution has remained underexplored and
experienced serious challenges. A number of those
challenges concern the choice of Sharia as the
applicable law. This paper addresses the issue of
Sharia as the applicable law in Islamic finance
disputes in two parts. In the first part, the
challenges when Sharia is chosen as the applicable
law is spotted in light of the available case law from
the English courts. The second part provides a
proper solution to those challenges by proposing the
application of the principles of Sharia concerning
commercial  transactions  together with a
complementary law.

% Full article here
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Islamic Theory of Conflict of
Commercial / Financial Law: A Proposition

Prof. Dr. Anowar Zahid
Centre for Research and Development (CRD), Eastern
University, Dhaka, Bangladesh

Abstract

The parties to an international
commercial/financial contract may choose a single
law or a combination of laws like English law and
Islamic law to settle their dispute that may arise
therefrom. At the same time, they may choose a
forum (law court or arbitral tribunal) belonging to
an Islamic jurisdiction. Such a choice of law and
forum deserve a theoretical inquiry from Islamic
perspective since it gives rise to two important
issues. First, if the choice is a single secular law and
it conflicts with Shari'ah law in full or in part, then
how the forum will reconcile the conflicts. It has to
handle again the same issue where the choice is a
combined one. Second, if the applicable law is solely
Shari'ah, then the forum has to decide which
school's (madhhab) figh (jurisprudence) will apply.
This paper is a purely theoretical attempt to answer
these two questions.

% Full article here

Reflection on Practical Aspects of
Islamic Project Finance: Implications of
Partnering with or Departing from
Conventional Project Finance

Yosra Abid
Arab American Arbitration Center, Inc. (AAAC)

Abstract

Islam is not antagonist to market forces nor to
market economy, and its attitude to international
trade is positive. Profit is acceptable under Islam but
there are restrictions on what a financier can do.

As conventional debt market is not always able
to respond to the total debt financing requirements
for some projects, an increasing percentage of
capital-intensive projects have been financed not
just from one source of debt finance, but from two
or several sources, including Islamic project
finance.

Expectations, that Islamic project finance offers
advantages higher or at least comparable to
conventional project finance, are truly challenging.

This article explores practical aspects of Islamic
project finance that set it apart from conventional
project finance, in addition to the main challenges
facing its use at a larger scale.

It has been demonstrated in this article that,
promoting Islamic project financing without
defeating the merits of Islamic law, while not losing

sight of the need to enhance its competitiveness on
the finance market, is a key challenge for Islamic
project finance to win. In this context, a number of
polemical issues, driven by concerns about mingling
Islamic funds with other non-Islamic funds, in multi-
sourced projects, are addressed throughout this
article.

Because applying the very set of rules and laws
to Islamic project finance as the conventional
project finance, may disqualify the sharia-compliant
character of a given Islamic financing transaction,
the article further analyzes a variety of legal devices
aiming at ensuring the application of sharia law to
Islamic financing transactions at a potential dispute.

It is the goal of this article to help the reader
gain exposure to some of the challenges that are
facing Islamic project finance, and to some of the
controversial issues that have been, or yet to be,
dealt with in this respect.

% Full article here

PART III: Dispute Resolution in
Islamic Finance - Methods,
Institutions and Related Aspects

Methods of Dispute Resolution for
Islamic Finance: Litigation and Arbitration

Anthony Connerty
IDR Group

Abstract

This article sets out the view of an English
lawyer on aspects of Islamic Finance.

% Full article here

Litigation vs. Arbitration & ADR for
Islamic Finance Disputes - Theory &
Practice

Sona Tsaturyan
Schoenherr Attorneys at Law

Abstract

As of 2019, the total Islamic Finance assets were
around USD 2.88 trillion, while projections suggest
an increase of volume reaching USD 3.69 trillion by
2024. Although the majority of those assets are
concentrated in Muslim-majority countries, such as
Iran, Malaysia, and Saudi Arabia, there is a clear
trend of non-Muslim-majority countries (such as the
USA or the United Kingdom) expanding their
respective markets.

This ongoing internationalization of the Shari'a-
compliant financial market may raise some
concerns as to the familiarity of involved
stakeholders with the technicalities of Islamic
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financial instruments. When looking at the dispute
resolution mechanisms concerning Islamic financial
disputes a particular question arises as to which
tribunal or rather which method of dispute
resolution is the most suitable, considering that
those disputes may be subject to Islamic law and its
interpretation.

This paper aims to provide an overview of the
Islamic financial instruments, which conform with
Shari'a law and based on their specifications explore
the suitability of litigation, arbitration and other
methods of alternative dispute resolution for
resolving disputes involving these instruments.

% Full article here

Islamic Dispute Resolution versus
Conventional Alternative Dispute
Resolution

Dr. Tariq Mahmood
33 Bedford Row

Professor Satvinder Juss
3 Hare Court

Arran Dowling-Hussey
4-5 Gray's Inn Square

Abstract

This Paper sets out to provide a brief
introduction to the much under-appreciated and
under used Islamic dispute resolution ('IDR')
procedure with a view to explaining how it sits
alongside  conventional  Alternative  Dispute
Resolution ('"ADR') methods of dispute resolution. It
draws upon the differences and similarities between
the two systems. A detailed understanding of the
two, it argues, enables one to use IDR dispute
resolution processes effectively and efficiently,
based on a comprehensive understanding of well-
known Islamic legal paradigms, which can prove to
be of great utility for the wider ADR community.

% Full article here

Semi-Secular Arbitration in Islamic
Banking and Finance Disputes: The
Proposal Revisited

Dr. Gordon Blanke
Blanke Arbitration LLC

Abstract

This article explores the case for semi-secular
arbitration as a viable form of dispute resolution in
the Islamic finance industry. In doing so, it revisits
a proposal made in favour of semi-secular
arbitration of Islamic banking and finance disputes
on a previous occasion and confirms the procedural
and commercial viability of semi-secular arbitration
in the field.

More specifically, semi-secular arbitration charts
a middle way between traditional forms of Islamic
arbitration, which pay deference to the requirement
for Shari'a compliance, on the one hand and secular
arbitration that operates outside the context of the
Islamic faith and as such poses a Shari'a compliance
risk on the other. In a globalising world in which
Islamic finance products attract Muslim and non-
Muslim investors alike, semi-secular arbitration will
allow disputing parties to mitigate the Shari'a risk
by facilitating Shari'a compliant dispute resolution
in a forum that is acceptable and accessible to non-
Muslim investors without placing them at a
perceived procedural disadvantage whilst providing
the comfort of a Shari'a compliant outcome.

% Full article here

Islamic Finance Disputes Settlement in
Saudi Arabia

Dr. Fahad Alrefaei
Alrefaei & Aldahash law firm

Abstract

(Will be added shortly, readers will be notified)
It is indisputable that increasing the capital of
projects would contribute to achieving economic
and social development in any given society.
Besides achieving multiple other advantages, this
development includes more significant employment
opportunities that would inevitably lessen burdens
on the public budget, more profits, and a greater
possibility of providing goods and services to
beneficiaries and customers at a fair price with high
quality.

In order to address the problems arising from
traditional financing and the result of economic
thought, and in light of such significant difficulties
faced by the project executives as the exaggeration
of credit-granting institutions, as well the unfair
terms to the point of incapacity, many countries
have begun to aspire to legalize financing in some
forms.

In this regard, it is noteworthy that Saudi Arabia
is one of the pioneers in credit financing and has
taken measures to regulate disputes resolution
between the borrower and the financial institutions.
The Saudi regulator assured to solve the financing
problems of the Quasi-Judicial Committees, as the
third clause of the Royal Decree No. (M / 59), dated
13/8/1433AH, approved the formation of a
committee named "Committee for Resolutions of
Financial Disputes and Violations" until the
establishment of specialized courts.

It was clear that there was an increase of the
volume of cases presented to Committees for
Resolutions of Financial Disputes and Violations.
With the issuance of the Judicial Fees Law No.
(M/16), dated 30/1/1443 AH, it became necessary
to find alternative methods to resolve disputes
between the parties of contracts of Islamic financing
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(banks, and borrowers, private companies and
governments).

The paper reaches the conclusion showing the
increasing rates of project financing through Islamic
banks. Therefore, the researcher appeals to the
Saudi Central Bank for the necessity of contributing
to the problems of the accumulation of funding
cases submitted before the Committees for
Resolutions of Disputes by spreading the arbitration
culture in the Kingdom and directing various banks
to resolve financing disputes which are in line with
the Kingdom's Vision 2030.

The Qatar Financial Center Court and
How it can Attract Islamic Finance
Arbitration

Professor Ilias Bantekas
Hamad bin Khalifa University, College of Law

Introduction: is There a Distinct Islamic
Arbitration?

There are at least three types of arbitral
processes, which although share many common
elements, can be characterized as distinct models.
If the common type of commercial arbitration is the
norm, then investor-state arbitration (especially
under ICSID) is distinguishable because of the
absence of privity (regarding the agreement to
arbitrate) in BITs and domestic arbitration laws.
Moreover, enforcement is in-built in the ICSID
Convention and does not require a distinct
mechanism, such as the New York Convention. In
equal manner, consumer arbitration is always
conditioned (at least in the EU context) on balancing
the interests of the weaker party (the consumer)
against powerful corporations. What might be
viewed as abusive or highly asymmetrical in
consumer  arbitration is  unproblematic in
commercial arbitration.

Where does Islamic, or Islamic finance
arbitration fit into this general system of arbitration?
The fundamental question as to whether arbitration
in general is Sharia-compliant is beyond contention.
In fact, it is a preferred method of dispute resolution
in Muslim practice and the only reason why doubts
even exist, is because Muslims felt manipulated and
ultimately wronged by several high-stake
arbitrations that showed little respect (but mostly
no understanding) of Islamic law as the parties'
chosen governing law. Beyond this, however, there
is no such thing as a distinct arbitral process of
resolving Islamic finance disputes, other than
through ordinary commercial arbitration. Muslims
and non-Muslims writing on Islamic finance
arbitration typically conflate Islamic law with the
ordinary arbitral legislation of Muslim majority
states.

There are three unique features that shape
Islamic finance arbitration, but these do not render
it in any way distinct and in fact they reinforce the
application of general commercial arbitration. These
features are: a) the distinct nature of the contract,
as dealing with a very specialized subject matter; b)

by necessity of the contract's subject matter, it is
self-evident that the parties will choose (although
there is no compulsion to do so) Islamic law as its
governing law and; c) the procedural rules chosen
by the parties may be Sharia-compliant, wholly or
partially.

This article will examine the following matters:
a) Islamic law as the governing law of contracts; b)
the absence of a distinct Islamic arbitral process, as
such: c) the relative conformity of public policy
exceptions with industrialized arbitration-friendly
states and; d) whether there is a need for a global
hub for Islamic finance arbitration, with particular
emphasis on the Qatar Financial Center (QFC) and
its specialized court. The article will endeavor to
show that Islamic finance arbitration is still in its
infancy and there is no reason to fear the
secularization of its essential elements by the
referral of disputes to secular arbitral institutions.
Quite the contrary, any introversion will surely
decrease the already low volume of global Islamic
finance transactions and this will be detrimental not
only to the industry but will contribute to the poor
image of Islamic finance as a largely redundant and
inflexible set of rules. This is hardly the case and
should be avoided at all cost.

Footnotes omitted from this introduction.
% Full article here

Liquidated Damages for Late/Non-
Compliance with an Arbitration Award -
Dealing with the Prohibition of Riba under
Shari'ah in Awarding Post-Award Interest in
International Arbitration

Dr. Shahab Jafari Nodoushan
Islamic Azad University of Tehran

Elahe Jahangard
Divan Solh Law Firm

Abstract

This article discusses the impact of the
prohibition of Riba (interest) under Shari'ah on the
ability of dispute settlement body (in particular an
arbitral tribunal) to award post-award interest and
on the enforcement of such awards in those Islamic
countries that their legal systems are strongly
influenced by principles of Shari'ah. It argues that
this problem can be solved by issuing an award on
specific performance combined with an award on
liquidated damages for late/non- compliance with
the arbitration award. In such circumstances, it is
highly recommended that parties agree on such
damages in advance. This approach secures the
claimant's right to a reasonable interest on damages
and provides leverage for voluntary compliance with
an arbitration award.

% Full article here
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The Significant Role of Shariah Advisory
Council (SAC) in Dispute Resolution
Mechanisms: The Evolution of Regulatory
Framework in Malaysia

Dr. Nor Razinah Mohd. Zain
Professor Dr. Aznan Hasan

International Islamic University Malaysia (IIUM)
Abstract

The continuous growth of Islamic financial
services globally indicates the growing interest and
acceptance from the relevant stakeholders for
ethical financing and faith-based financial system. A
progressive demonstration in product innovations
and governance can be traced in many countries
that participate in the Islamic financial services
industry (IFSI). However, such demonstration is still
lacking when it comes to dispute resolution
mechanisms. Depending on regulatory challenges
that need to be faced by the IFSI in these respective
countries, there is a crucial need to find a suitable
dispute resolution forum that is able to appreciate
both of the existing laws and Shariah-compliance
nature that may be questioned when a dispute
arises.

Looking close to the evolution of IFSI in
Malaysia, they provide an innovative way in their
regulatory system to impose a serious consistency
in adhering to Shariah-compliance nature and the
existing laws in their industry. With the increasing
number of legal disputes that emerged from IFSI,
the introduction of Shariah Advisory Council (SAC)
gains a significant role in crafting the way for a
better dispute resolution strategy. By adopting
qualitative and doctrinal legal methodologies, this
research is conducted to trace the crucial role of
SAC in dispute resolution mechanisms within
Malaysian regulatory framework. It is found that the
involvement of SAC in the process of legal
settlement is a unique legal innovation that may be
followed in other jurisdictions.

Analysis of Third-Party Funding within
the Islamic Framework

Can Eken
Durham Law School

Abstract

Third-party funding (TPF) is an investment
made by funders to finance the legal costs of
litigation or arbitration in return for remuneration.
It is a non-recourse investment; if the funded party
loses, the funder does not receive any return, and
consequently loses all their investment. It is a
growing trend in litigation and arbitration
proceedings, as the last decade has seen a
proliferation of TPF cases across the globe. Indeed,
the funding mechanism has become so ubiquitous
that it has spread to Muslim countries. An example
is the United Arab Emirates, the Dubai International
Financial Centre (DIFC) published the practice

direction No. 2 on TPF in the DIFC courts in 2017.
In Islamic finance, profit and loss sharing is as
fundamental as it is in third-party funding, since the
funder assumes the risk of legal proceedings. Thus,
TPF might be expected to fit very well into the
framework in Islamic Law. However, an analysis of
its compatibility with Sharia Law might unravel a far
more complicated picture. Using doctrinal analysis,
this article answers the question of whether TPF
arrangements comply with Sharia Law. It concludes
that TPF as a financial tool within Islamic finance is
indeed in accordance with Sharia Law.

This article comprises five sections. The first
section begins with an introduction which sets out
the overarching aim of the paper and the research
question. The second section then proceeds to
explain the working mechanism of TPF
arrangements. The third section describes the
Islamic financial framework and the major schools
of Sharia law. The fourth section analyzes the
compatibility of TPF in each of the seven major
schools of Sharia Law, including four Sunni
doctrines (i.e., Hanbali, Maliki, Shafi'i and Hanafi)
and three Shia doctrines (i.e., Isna Ashari, or Ja-
fari, Ismaili, and Zayadi). The fifth and last section
concludes the article, which positions TPF as a new
vision within the context of Islamic jurisdictions,
particularly in Sharia. Overall, the article highlights
the significance of a developing funding market that
promotes access to the judicial system and to
justice.

% Full article here

IICRA - Arbitration & Reconciliation
Rules

Rules

Arbitration & Reconciliation Rules of the
International Islamic Centre for Reconciliation and
Arbitration (IICRA) which came into effect on 17
December 2020.

Republished with kind permission as part of the
TDM 6 (2022) Special Issue on Islamic Finance and
Dispute Resolution.

% Full article here

IICRA - Professional Islamic Code of
Ethics for Arbitrator

Code of Ethics

The arbitrator's mission is to achieve justice and
equality between the disputants, and it is a common
objective of a judge's mission. The arbitrator
appointed by International Islamic Centre for
Reconciliation and Arbitration (IICRA) shall abide by
the Code of Conscience leading to achieve justice
between the disputing parties with professionalism,
honesty, sincerity, and objectivity. The nobility of
Arbitrator's task requires him to adhere to the
professional Code of Ethics in order to exercise his
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duties and responsibilities. The breach of such
Codes or any of them by him may held him
accountable, in the event of default, misconduct, or
intentional breach, which may cause serious harm
to the parties.

Republished with kind permission as part of the
TDM 6 (2022) Special Issue on Islamic Finance and
Dispute Resolution.

% Full article here
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