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DOCTRINE

[IYYIIIE Transparence de la vie publique : séparer le nécessaire de Uexcessif

Pierre Avril, Jean-Pierre Camby et Jean-Eric Schoettl

Maitriser Uinfluence des intéréts particuliers sur la vie publique en assurant la transparence de celle-ci :
« Vaste programme ! », eiit dit le général de Gaulle. En effet, si le financement des élections et des partis
sinscrivait dans une problématique constitutionnelle relativement claire — et encore le législatenr a-t-il
dii sy reprendre & plusieurs reprises pour compléter ou rectifier son ouvrage —, il nen va pas de méme
sagissant de la situation personnelle et des fonctions des décideurs politiques et administratifs. Lobjectif
poursuivi souléve de multiples questions touchant a la déontologie, aux conflits d'intéréts, sans oublier les
patrimoines d agents aux statuts différents, et aussi & la corruption — domaines régis par des dispositions
spécifiques. Dispersé, le contréle de cet ensemble hétérogéne a finalement été confié & la Haute autorité
pour la transparence de la vie publique créée en 2013 ; sa mission sest révélée si complexe que son
président a pu récemment parler de « demi-teinte » & propos de certains résultats de son activité. Larticle
qui suit revient sur l'expérience de la HATVP ; il en examine la pratique et suggére les clarifications
quelle pourrait appeler. A défaut d'une telle réforme de fond, il propose des améliorations, plus limitées
mais, selon nous, indispensables.

Fake news: proposition d’un nouveau dispositif de lutte

Tifany Labatut

La connaissance diffusée par les médias & un public influence son opinion. De ce fait, une information
doit, lorsqu'elle fait lobjet d'une publication, étre fiable, au risque de perdre la confiance de ce public
(doute, suspicions, défiance) et de conduire i des effers désastreux (décrédibilisation, déstabilisation et/
ou renversement politique). Or, depuis la révolution numérique (internet, médias sociaux, outils de
Uintelligence artificielle), nous sommes confrontés & une hyperdiffusion de Uinformation. Ainsi, les fake
news et les rumeurs se sont multipliées et les risques qu'elles comprennent également. Conscient des enjeux
soulevés par ce phénoméne, IEtat frangais sest engagé depuis plusieurs années dans la lutte contre la
diffusion des fake news. Cela nous conduit i nous interroger sur la réglementation en vigueur : est-elle
& méme de répondre i ces enjeux ou au contraire subsiste-t-il des failles ? Auquel cas, les outils existants
peuvent-ils étre optimisés ou bien serait-il opportun de repenser le dispositif actuel par ['élaboration de
nouveaux outils ? Notre étude a pour objer de répondre i ces questions.

Le mouvement normatif émergeant autour d’une culture de Uintégrité
scientifique

Marie Bastian

Le monde de la science connait des mutations inédites, probablement dues aux divulgations croissantes
daffaires de méconduites scientifiques. Jusqualors, le droit souple érair principalement mobilisé pour
porter Lintégrité scientifique en tant que valeur clé du monde de la recherche. Néanmoins, si son
institutionnalisation a débuté depuis plus d'une dizaine d'années, sa juridicisation — dans le droit dur —
wen est qu'a ses balbutiements. C'est avec la loi de programmation de la recherche 2021-2030, adoptée
dans un contexte de sortie de crise pandémique, qu'un mowvement normatif commence sous l'invocation
de Uintégrité scientifique & observer.

La notion d’opération de crédit
Koffi Agbenoto

Lirruption de nouveaux intervenants et concurrents sur le marché du crédit remet en selle le débat

sur la notion d'opération de crédit dans la zone monétaire ouest-africaine. La conception actuelle,
Jfondamentalement limitée & la mise & disposition de fonds, se révéle dépassée et invite & envisager

une conception pragmatique susceptible de rendre compte, de maniére objective et concréte, de toutes

les techniques bancaires et extra-bancaires de financement des besoins de l'existence et des activités
génératrices de revenus. Une telle perception peut avoir pour inconvénient de diluer le concept ; toutefois,
lenjeu de demain semble étre lacces au micro-crédit que les plateformes mobiles pewvent dynamiser, sans
pour autant méconnaitre la complexité de la régulation face & 'éclatement des actes et & la diversification
des dispensateurs de crédit.
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Agent commercial : la Cour de cassation procéde a un revirement
de jurisprudence s’agissant de la faute grave ! pacE 33

Pierre Lequet

Cass. com., 16 nov. 2022, n° 21-17423

Au terme d'un troisiéme revirement en quatre ans, la Cour de cassation poursuit la mise en conformité de
son interprétation de la directive de 1986 a celle de la Cour de justice de 'Union européenne. Aprés les
conséquences de la rupture de la période d'essai et la définition de ['agence commerciale, cest la faute grave
privatrice d’indemnités dues & lagent qui suscite la volte-face de la Cour de cassation.

Elle jugeait naguére que les manquements graves commis par lagent commercial pendant l'exécution

du contrat, y compris ceux découverts par son mandant postérieurement a la rupture des relations
contractuelles, sont de nature & priver lagent de son droit & indemnité. Elle affirme aujourd hui que

« Lagent commercial qui a commis un manquement grave, antérieurement i la rupture du contrat,

dont il wa pas été fait érar dans la lettre de résiliation et a été déconvert postérieurement i celle-ci par le
mandant, de sorte quil na pas provoqué la rupture, ne peut érre privé de son droit & indemnité ».

Les conditions et modalités d’exclusion d’un associé d’une société a capital
variable pAGE 37

Deen Gibirila

Cass. com., 9 nov. 2022, n° 21-10540

Est licite une clause des statuts d'une société commerciale & capital variable stipulant que tout associé peut
étre exclu de la société pour justes motifs par une décision des associés réunis en assemblée générale statuant
& la majorité fixée pour la modification des statuts, quand bien méme cette clause ne précise pas les motifs

dexclusion.

Le rejet de la QPC d’Amazon ou la constitutionnalité de la prohibition
des avantages injustifiés visés par Uarticle L. 442-1, 1, 1°, du Code de commerce PAGE 41

Marylou Le Roy

Cons. const., 6 oct. 2022, n° 2022-101

Est conforme i la Constitution le 1° du paragraphe I de ['article L. 442-1 du Code de commerce, dans
sa rédaction résultant de lordonnance n°® 2019-359 du 24 avril 2019, portant refonte du titre IV du
livre IV du Code de commerce, qui prévoir qu'engage la responsabilité de son auteur et loblige & réparer
le préjudice causé le fait, dans le cadre de la négociation commerciale, de la conclusion ou de l'exécution
d’un contrat, par toute personne exercant des activités de production, de distribution ou de services
d'obtenir ou de tenter d'obtenir de autre partie un avantage ne correspondant & aucune contrepartie ou
manifestement disproportionné au regard de la valeur de la contrepartie consentie. Le rejet de la QPC
introduite par Amazon souléve deux observations principales. D'une part, elle sinscrit dans la lignée des
précédentes décisions du Conseil constitutionnel relatives & la constitutionnalité du droit des pratiques
restrictives de concurrence vivifiant ainsi celui-ci. D'autre part et plus largement, il est désormais acquis
que la lutte contre les pratiques anticoncurrentielles des plateformes doit sopérer an niveau européen. Dés
lors, la décision commentée incite & sinterrager sur la compatibilité de larticle L. 442-1, I, 1°, du Code
de commerce avec les dispositions des réglements dits Platform to Business ef Digital Markets Act.

[IXXI3d Retour sur la bonne gestion des directives anticipées liées a la fin de vie PAGE 48

Isabelle Corpart

Cons. const., QPC, 10 nov. 2022, n° 2022-1022

Un médecin wayant pas souhaité appliquer des directives anticipées qu’il estimait manifestement
inappropriées, le Conseil constitutionnel a été saisi d’une question prioritaire de constitutionnalité. Il
sagissait de vérifier la conformité a la Constitution du troisiéme alinéa de larticle L. 1111-11 du Code
de la santé publique, texte modifié par l'ordonnance n° 2020-232 du 11 mars 2020.

Les Petites Affiches e Février 2023



Le contrdle de la Cour de cassation et la caractérisation de la résidence
habituelle des époux dans le cadre du réglement Zruxelles // b/is paGE 51

Véronique Legrand

Cass. 1% civ., 30 nov. 2022, n° 21-15988

Dans un arvét du 30 novembre 2022, la Cour de cassation a fair application de la définition européenne
de la résidence habituelle des époux au sens du réglement Bruxelles II bis. Néanmoins, elle a limité son
contréle & la motivation des juges du fond. Cette approche n'est pas satisfaisante car elle ne permet pas
dassurer la prévisibilité des solutions pourtant pronée par la CJUE.

Des erreurs de données traitées par un algorithme peuvent étre cause
d’illégalite pAGE 55

(A propos d’Affelnet)
Xavier Pottier
TA Paris, 7 déc. 2022, n° 2021161
Par un jugement du 7 décembre 2022, le tribunal administratif de Paris a annulé une décision
daffectation en lycée ne satisfaisant qu'au sixiéme choix envegistré pour ['éléve dans 'application Affelne,
au motif que les modalités de calcul du baréme de points de cet éléve étaient erronées et que ces « erreurs
matérielles » ont e une incidence sur le sens de l'avis rendu par la commission préparatoire & l'affectation
et, par voie de conséquence, sur la décision d affectation prise par la directrice académique des services de
UEducation nationale. Méme si le jugement ne tranche pas expressément ce point, l'on peut estimer que le
baréme de points publié par les circulaires académiques d affectation en lycée et utilisé par le traitement
Affelnet constitue une expression quantifiée de lignes directrices au sens de la jurisprudence Crédit
foncier de France (CE, sect., 11 déc. 1970, n° 78880, Crédit foncier de France) : la méconnaissance
d’un tel baréme peut, i ce titre, étre utilement invoquée & l'appui d'un recours pour excés de pouvoir
contre une décision d affectation ne satisfaisant pas & un ou plusieurs des premiers veeux d affectation de
Léléve, solution qui pourrait d'ailleurs étre transposée & d'autres traitements algorithmiques utilisés par
Ladministration.

Léthique et les relations personnelles du magistrat judiciaire PaGE 59
Loic Pelissier
CSM, 17 nov. 2022, n° S256 : consultable & I'adresse https://lext.so/tQh30w
Dans sa décision en date du 17 novembre 2022, le Conseil supérieur de la magistrature, statuant en
conseil de discipline des magistrars du siége, a prononcé la sanction d'abaissement d'échelon contre une
magistrate. Il lui érait reproché un manque de prudence dans le choix de ses fréquentations personnelles.
Par cette sanction, le Conseil déclare contraire & I'éthique le fait de fréquenter des justiciables ayant un
passé pénal ou une procédure pénale en cours.

[IYVIP™] Caractérisation de Uimmixtion de la société mére : éclairages de la Cour
de cassation PAGE 62

Diogo Costa Cunha

Cass. com., 9 nov. 2022, n° 20-22063

Au sein d’un groupe de sociétés, Uimmixtion de la société mére dans les affaires de la filiale doit étre
appréciée comme instaurant une apparence trompeuse dans un premier temps, puis créant une croyance
légitime du créancier dans un second temps, afin d'engager sa responsabilité. Un seul paiement partiel
d’une dette, isolé parmi dautres, ne peut caractériser une telle immixtion.
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Le menottage du détenu et la présence de personnels de surveillance,

tout comme Uabsence d’un interpréte lors des examens médicaux portent-ils

atteinte a la dignité de la personne humaine ? PAGE 65
Nacéra Amraoui
Cass. crim., 16 nov. 2022, n° 22-80807
Dans larrét en date du 16 novembre 2022, la chambre criminelle de la Cour de cassation valide
la régularité du menottage d’un détenu lors d'examens médicaux et en présence de personnels de
Ladministration pénitentiaire au regard du statut et du comportement antérieur du détenu. Par ailleurs,
la mesure non actuelle de menottage ne permet pas de justifier le bien-fondé de la requéte portant sur les
conditions indignes de détention suivant l'article 803-8 du Code de procédure pénale caractérisant un
traitement inhumain et dégradant. Les juges pénaux rappellent i juste titre que le droit & un interpréte
lors des expertises médicales ne peut étre relié i larticle 3 de la Convention européenne des droits de
PHomme. Le traitement dégradant ne pouvait étre caractérisé que par l'absence de soins médicaux adaptés
a ['état de santé du détenu, ce qui n'a aucunement été relevé par ce dernier.

Travail dominical U'aprés-midi dans un supermarché : conditions et limites pace 70
Marc Richevaux
Cass. soc., 26 oct. 2022, n° 21-19075
Les magasins d alimentation ne pewvent pas ouvrir le dimanche aprés-midi sans caissier, si le « mode
autonome » nest pas totalement respecté du fait de la participation de vigiles, méme extérieurs &
Lentreprise, qui aident les clients au moment de leurs passages en caisses.

PRATIQUE

Verdissement de la rémunération des dirigeants : enjeux et perspectives PAGE 79
Olivier Buisine
La récente directive CSRD va bouleverser la pratique du reporting extra-financier dans les entreprises.
Cette dimension nouvelle de la RSE contribue & ['émergence d’une compatibilité environnementale et &
la perception de la performance globale de l'entreprise. Lun des enjeux pour les entreprises sera d'intégrer
Uimpact de ces nouvelles normes sur la politique de rémunération variable des dirigeants.

Que retenir de la loi de finances pour 2023 ? PAGE 84

Jean-Claude Zarka

Dans sa décision n° 2022-847 DC du 29 décembre 2022, le Conseil constitutionnel a confirmé ['entrée
en vigueur des principales dispositions du budger 2023 et a jugé qu’« aucune exigence constitutionnelle n'a
été méconnue » en ce qui concerne sa procédure dadoption. Le texte budgétaire vise & préserver le pouvoir
d'achar des Frangais avec en particulier le maintien des boucliers tarifaires sur le gaz et Iélectricité. 1
prévoit également la suppression en deux ans de la contribution sur la valeur ajoutée des entreprises et
comporte plusienrs dispositions en faveur des petites et moyennes entreprises.

Pour soumettre un article i la rédaction, merci d’adresser votre fichier a 'adresse suivante :
redaction@lextenso.fr
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CLIMATE CHANGE

Investment Treaties and Environmental Protection -
Treaty Provisions, Systemic Integration and State Practice

Joaquin P. Tercefio
Ewa Kondracka
Tobias D. McKinnon

Freshfields Bruckhaus Deringer LLP (Tokyo)
Executive Summary

This paper considers the interpretation of environmental clauses
found in investment treaties and provides an overview of the gradual
emergence of various types of environment-related provisions across
the investment legal framework.

The inclusion of express environmental language is a fairly recent
development, having become more common from the mid-1990s
onwards. Although environmental treaty provisions are far from
being the main tool to promote and protect sustainable development
and environmental goals, these concerns are being increasingly
reflected in investment agreements. This paper briefly discusses
several distinct types of environmental provisions, including: i)
exception clauses; ii) preambular provisions; iii) clauses
discouraging States from relaxing environmental standards; iv)
procedural provisions; v) ISDS-related provisions, vi) performance
obligations provisions; vii) environmental harm provisions; and
finally, viii) promotion of environmental protection and cooperation
clauses.

The analysis then turns to the question of how arbitral tribunals
have approached environmental protections and the interpretation
of investment treaties in this regard. The starting point in the
interpretation of treaties is the Vienna Convention on the Law of
Treaties (VCLT). This paper considers both Article 31(3)(c) and
Article 31(3)(b) of the VCLT, considering respectively i) the principle
of systemic integration of environmental protections into treaties,
and ii) State practice that might be regarded as shedding light on
the meaning of treaty provisions relating to the environment.

% Full article here
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Environmental Protection Clauses in
Investment Treaties: Redundant or
Necessary?

Gray Morfopoulos
Gall Legge Grant Zwack LLP

Introduction

Environmental protection clauses are
increasingly incorporated into international
investment treaties (IITs). A key purpose of these
provisions is to provide regulatory carve-outs for
states to implement environmental protection
regulations that may otherwise infringe the treaty's
investment protections. This paper looks at the
utility of these clauses in allowing states to defend
environmental interests through regulation facing
alleged treaty infringements from foreign investors.
Specifically, this paper asks whether the
incorporation of explicit environmental carve-outs in
IITs is necessary for states to successfully defend
claims against environmental policies that reduce
the value of foreign investments.

This paper began as an endeavour to argue that
the ongoing incorporation of environmental and
other regulatory carve-out provisions in IITs is a
welcome development in the implementation of the
current and next generations of IITs. This was seen
as a crucial development as states seek to balance
asymmetrical obligations between investors and
host states and assuage concerns of regulatory chill
stemming from obligations owed to foreign
investors. These issues have attracted significant
review and criticism due to the perception that IITs
provide foreign investors with significant legal
leverage against host states implementing
environmental regulations that reduce the value of
the investment. The sovereignty concerns and
potential chilling effects arising from IIT protections
for investors would appear to support the call for
provisions providing greater exceptions for host
states to regulate in the public interest, particularly
in regard to the environment. However, a review of
some of the jurisprudence of arbitral tribunals
adjudicating expropriation and unfair treatment
claims from investors arising out of host state
environmental regulations demonstrates that the
interpretation of the inherent regulatory powers of
host states in investment treaties not containing
explicit environmental carve-outs has broadly
upheld a state's right to regulate in the
environmental sphere. Thus, the necessity of
explicit ~ environmental regulation carve-out
provisions is called into question.

The structure of this paper is divided into three
parts. First, select literature on environmental
language in investment treaties will be reviewed in
order to provide background on the function of
regulatory carve-out provisions in investment
treaties. This will illustrate that there is a degree of
consensus that environmental carve-outs have
been seen as provisions that can create greater
regulatory space for host states. Second, an
analysis of selected jurisprudence will be put forth
as a counterpoint to the literature in showing that

tribunals have interpreted a broad right to regulate
for host states in the environmental sphere, even
where there is no explicit environmental regulatory
carve-out. In particular, the ICSID (International
Centre for the Settlement of Investment Disputes)
arbitration cases of Unglaube v Costa Rica and
Santa Elena v Costa Rica, arbitrations under treaties
with no environmental exceptions, will be compared
with several investment disputes under NAFTA,
which was one of the first treaties to include
environmental carve-outs.

This comparison shows that environmental
carve-out provisions are not determinative in
tribunals granting exceptions for state
environmental regulatory action that impact foreign
investments. The final segment of this paper
concludes with a discussion on the implications of
the jurisprudence, future proposed changes to
environmental provisions in IITs, and possible
explanations for the inclusion of environmental
regulatory carve-outs in IITs, despite their limited
effects on the jurisprudence.

% Full article here

Selected Case Law on the Investot's
Environmental Diligence in Investment
Arbitration

Andreea I. Nica
Bér & Karrer AG

Abstract

The protection of the environment is one of the
hot topics of this century and a concern which has
developed beyond a mere theoretical interest. In
line with this reality, this article analyses a selection
of cases in order to ascertain the various ways in
which the level of diligence accorded by investors to
matters of environmental protection is taken into
account in the field of investment arbitration.

The purpose of this article is to show that
investment tribunals have the appropriate tools to
shape the behaviour of multinational and
transnational companies and to make them reflect
on the need to conduct their operations, particularly
in relation to the environment, in a more diligent
manner.

This outcome is reached by analysing concrete
jurisprudential examples and anticipating ways in
which (and to what extent) a lack of such diligence
can be given legal effect in an investment
arbitration posing an environmental question
between an investor and a sovereign State at
different stages of the proceedings (i.e.,
jurisdiction, admissibility, merits or basis for a
counter-claim and assessment of the quantum of
the compensation).

% Full article here
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Current Trends in the Investment
Environmental Jurisprudence and
Predictions for Investment Disputes
Involving Climate Change

Annika Frosch
Wojciech Giemza

European University Institute
Abstract

A constantly increasing number of international
investment disputes involve the environment.
Respondent States try to justify their regulatory
activity by invoking environmental concerns and
regulations.  According to investment Ilaw
scholarship, there is a growing trend of recognizing
environmental protection in arbitral decisions
regardless of the treaty wording, which might
suggest the change occurred in arbitrators'
mindsets. Nevertheless, international investment
law and environmental law continuously appear to
be irreconcilable.

Climate change is a common concern of
humankind requiring immediate joint action of the
whole global community on all levels in the form of
mitigation and adaptation. States introduce
significant regulatory changes to achieve these
goals, including cutting carbon emissions. These
sweeping measures will inevitably interfere with
numerous branches of the economy and give rise to
investment disputes.

International law on climate change develops as
an increasingly particular field of international
environmental law. Until recently, climate change
and its law have been absent in investment legal
doctrine and jurisprudence.

This article presents whether and how these
specific rules and principles may find application
before arbitral tribunals in the expected investment
disputes concerning climate change. While
forecasting the trends in investment disputes with
environmental components known to date, it will be
explained how these trends will play out in the
future.

% Full article here

International Investment Arbitration and
the Environment: In the Search for
Coexistence

Maria José Monroy Valencia
Adell & Merizalde; University of Los Andes

Abstract

As the self-contained regimes of international
law continue to develop and expand, the
international law forum undertakes an increasingly
fragmented state. The progressively greater

interaction of international investment law and
environmental law is not the exception contributing
to this trend. Decisions that hold State's liable for
legitimate environmental measures, hundreds of
unaccountable investors for environmental damage,
and a dispute settlement mechanism that places
environmental law at odds with investment law, are
all sequels of this junction.

In this context, this paper explores the available
mechanisms that could be implemented to better
address environmental considerations within the
investment framework and contribute to the
defragmentation of international law.

% Full article here

Environmental Law and Public Policy in
Islam: Whether the Preservation of the
Environment Constitutes as Part of the
UAE's Public Policy and the Issue of
Arbitrability of Environmental Disputes

Dr. Mahmoud Hussain
Dr. Mahmood Hussain Advocates & Legal Consultancy LLC

Nadia Ridwan Simpson
Kobre & Kim

Abstract

The protection of the environment is a crucial
issue that affects all living species on earth. While
this issue has become more apparent in recent
generations, environmental protection (such as
sustainable practices) are key themes addressed in
the most important Islamic texts dating back to
approximately the 7th century. Islamic countries,
such as the United Arab Emirates uphold Islamic law
(Sharia law) as a source of its laws and its policies,
and as such, Sharia law is undoubtedly fundamental
to understanding an Islamic country's legal
framework and policies.

This article aims to determine whether
environmental protection is within the scope of the
United Arab Emirates public policy. In order to
accomplish the aims of this article, an in-depth
discussion surrounding the sources of Sharia, the
Maqasid Al Sharia, Sharia law and the environment,
and the equation of Sharia law to the UAE's public
policy will be addressed, as well as an analysis as to
whether or not environmental disputes are
arbitrable in the United Arab Emirates jurisdiction.

% Full article here
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The Paris Agreement, Net Zero Energy
Transition, and Investor-State Dispute
Settlement: Aligning the Investment Treaty
System with Climate Change Law & Policy

Sudhanshu Swaroop
Twenty Essex

Paul Barker
Kirkland & Ellis LLP

Abstract

In order to meet the Paris Agreement's
aspirational goal of limiting post-industrial global
warming to 1.5 degrees Celsius, global greenhouse
gas emissions must reach net zero by around mid-
century. The International Energy Agency forecasts
that this will require investment in the energy
transition to more than double to over US$5 trillion
annually. A well-designed system of foreign
investment protection could play an important
complementary role, encouraging global capital
flows into the energy transition, by helping to de-
risk clean energy projects and by providing
guardrails for government regulation. Yet
international investment law has remained mostly
silent on climate change and the net zero energy
transition.

Part (1) of this article will examine the context
for investment in the energy transition, highlighting
the importance of private finance and of
government policy. Part (2) will consider how
changes to government policies concerning the
energy transition, in particular the roll-back of
support for renewable energy investments and the
introduction of coal plant phase-out legislation,
have been generating claims under investment
treaties. Parts (3) and (4) will consider ways of
aligning the investment treaty system with climate
change law and policy, specifically through the
decisions of arbitral tribunals and through
renegotiation of investment agreements (focusing
in this regard on the recently concluded negotiations
to modernize the Energy Charter Treaty).

% Full article here

The Customary Duty to Prevent
Unabated Fossil Fuel Production:A Tipping
Point for Energy Investment Arbitration?

Oliver Hailes
Lauterpacht Centre for International Law, University of
Cambridge

Abstract

Analyses of climate change issues in energy
investment arbitration have largely neglected the
possible implications of customary international law
in the interpretation and application of investment
treaties. Here, a duty to prevent unabated fossil fuel
production serves as shorthand for the fundamental
duty of each State to exercise due diligence in the

prevention of environmental harm through the
initial approval and continuous monitoring of fossil
fuel projects within its jurisdiction, requiring a State
to perform environmental impact assessments and
to determine appropriate measures to prevent such
harm.

I apply this prevention principle to the
cumulative harm caused by fossil fuel production in
light of developments in climate science and energy
economics. The high risk of irreversible damage to
unique and threatened systems beyond 1.5°C
warming triggers a State's due diligence. Moreover,
the necessary pathways to net zero emissions in the
global energy sector by 2050 suggest that current
or planned fossil fuel projects without mandatory
abatement of life-cycle emissions are inconsistent
with customary international law. The implications
of the prevention principle for energy investment
arbitration are explored in circumstances where a
host State implements its previously neglected
duties contrary to the economic interests of a
foreign investor. At the stage of jurisdiction or
admissibility, a respondent might allege that
investment in an unabated fossil fuel project was
void due to its failure to comply with domestic
regulations or that those very regulations were
inconsistent with international law. On the merits,
whether the prevention principle is integrated as a
matter of treaty interpretation or evidenced in the
application of the standard of fair and equitable
treatment, diligent energy firms may not
legitimately expect a State not to fulfil its customary
duties by adopting appropriate preventive
measures, such as phase-out policies or abatement
through carbon capture and storage technologies.

% Full article here

Carbon Neutrality, Economic
Transformation, and Foreign Investment
Protection: A China's Perspective

Professor Tong Qi
Diwan Liu

Wuhan University Institute of International Law
Abstract

As carbon neutrality has already become the
global consensus and has increasingly been taking
center stage in economic globalization, the
awakening and strengthening consciousness of
environmental protection at the international level
is inevitably exerting a profound influence on
China's foreign investment governance. In terms of
domestic factors, as China's economic development
model is changing from extensive to high-quality,
its value proposition and development orientation
are also shifting from profit- to sustainability-
oriented, putting forward higher environmental
requests.

At present, China is undergoing its first treaty-
based investment-environment arbitration, which
fully  demonstrates the tension between
implementing investment protection and pursuing
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environmental value. This article is to explore, from
the perspective of a transition economy, how and to
what extent the increasing global environmental
concerns are impacting international investment
law, which in turn, influences the negotiation and
conclusion of China's future investment agreements
as well as its foreign investment management
system, and finally, affect foreign investments in
China.

% Full article here

A Failure in Adaptation: Reduction to
Losses in Climate Related Investment
Treaty Disputes

Erin Eckhoff
Sati Nagra

King & Wood Mallesons (Sydney)

Jack McNally
Judicial Clerk

Executive Summary

Can an investor be held to be contributorily
negligent or at fault for its loss by failing to account
for the legal and political impacts of anthropogenic
climate change? This article considers that an
arguable case can be hypothetically made in the
affirmative. Before reaching that conclusion, this
article takes stock of current trends in climate
disputes, both domestic and international, and
particularly in the context of investor-State dispute
settlement ("ISDS"). It considers the principles of
contributory negligence and fault, and their
application to ISDS proceedings in the context of
climate disputes. Analysis of Professor Philippe
Sands KC's partially dissenting opinion in the Bear
Creek case considers how that case may provide
some insight into the future of climate-related ISDS
disputes.

% Full article here

Application of the Precautionary
Principle in Investment Arbitration

Kazim Berkay Arslan
Kabine Law Office

Abstract

The interplay between the protection of the
environment and the protection of foreign
investments has been controversial since the
beginning of the early-2000s. Although the tension
between the protection of the environment and the
rights of foreign investors continues, the
precautionary principle's role in this context remains
mostly unexplored. The precautionary principle in
its most basic sense prioritizes taking action in cases
where there is scientific uncertainty regarding an
activity's effects on the environment. As
investments often involve elements concerning the

environment, the precautionary principle may play
diverse roles in the settlement of investor-state
disputes. This article examines when and how the
precautionary principle may be applied in
investment arbitration and the possible implications
of its application for states and investors. It focuses
on procedural implications of the precautionary
principle on burden of proof and analyzes possible
expropriation and fair and equitable treatment
claims whereby the precautionary principle may
come into play.

This article also explores the significance of the
precautionary principle for states in terms of
regulatory chill, counterclaims and circumstances
precluding wrongfulness. Finally, it deals with the
possible ramifications of the precautionary
principle's application on the determination of the
amount of compensation by investment arbitration
tribunals. This article adopts the view that the
precautionary principle may be significant in terms
of the environmental aspects of investor-state
disputes.

% Full article here

The Role of the Precautionary Principle
in Investment Arbitration: Did It Manage to
Justify the Host States' Cautious Approach
on Environmental and Climate Change
Issues?

Hongwei Dang
Erasmus University Rotterdam

Executive summary

The potential clash between the protection of
the foreign investment and the environment has
been frequently seen in the investment arbitration
cases over the years. In several cases, the
respondent State has tried to rely on the
precautionary principle to justify its cautious
approach in adopting the challenged environmental
and climate change mitigation measures. The
precautionary principle might be used as a useful
tool for the States to defend their regulatory
measures by leaving the States with wider policy
space, particularly when the cases involve complex
and uncertain scientific questions.

However, current literature seldom touches
upon the application of this principle in investment
arbitration cases. This article seeks to fill this gap
by providing an overview of how the investment
arbitral tribunals have approached this principle.
This article seeks to answer the following questions:
what does the precautionary principle mean; how
the tribunals have interpreted and applied such a
concept? More specifically, under what
circumstances it can be successfully invoked, and
what are the effects of its application.

% Full article here
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Sustainable and Feasible International
Investment Arbitration Institution Practices:
Environmental and Climate Issues in
International Arbitration

Kendra Magraw
The Graduate Institute, Geneva

Abstract

It is no secret that international arbitrations -
including investor-State dispute settlement (ISDS)
proceedings, which are almost always large,
complex arbitrations - have not historically been a
friend to the environment. This article explores the
unique role that institutions that administer ISDS
proceedings can and should play when it comes to
promoting formal and informal practices that reduce
the environmental impact of such proceedings,
including discussing some current arbitral institution
practices.

However, ISDS administering institutions may
face some pushback in implementing new measures
from a variety of stakeholders. Therefore, measures
that are also time- and cost-effective for the
disputing parties may ultimately have the greatest
chance for success.

% Full article here

Climate Action or Inaction: A New Space
for the Full Protection and Security
Standard?

James Langley
Catherine Gilfedder

Dentons UK and Middle East LLP
Abstract

SPM.B.1 Human-induced climate change,
including more frequent and intense extreme
events, has caused widespread adverse impacts and
related losses and damages to nature and people,
beyond natural climate variability. @ Some
development and adaptation efforts have reduced
vulnerability.
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Climate Change and the Territoriality of
International Investment Agreements

William J. Simonsick
Abstract

Climate change, potentially the greatest threat
of the 21st century to human societies, transcends
political and legal boundaries. However, the
operation of investor-state dispute resolution
(ISDS) and its governing instruments has been

intrinsically linked to those boundaries, boundaries
that are a decisive factor in conferring consent to
dispute resolution. In particular, the jurisdictional
inquiry of territoriality, essentially a ratione loci,
limits the application of treaty obligations to
investments in the defined territory of a host state.
Seemingly straightforward, a mixture of state
succession issues and mixed treaty language
practice in international investment agreements
(IIAs) are responsible for a discourse unprepared
for the negative externalities of climate change.

This paper will analyze the ways in which climate
change will challenge this current state of affairs,
especially the 'benefit test' of IIA territoriality and
the limits discussed in Bayview, and the potential
need for new textual clauses and new tests to adapt
to the trans-border nature of our changing
environment.
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Investment Disputes and Fight Against
Climate Change in Light of the Energy
Charter Treaty: The Delicate Position of the
European Union

Prof. Dr. Maria Rosaria Mauro
Universita degli Studi del Molise

Abstract

The fight against climate change has become a
priority for the future of the international
community. On the one hand, foreign investments
can play a fundamental role for the safeguard of the
environment, while, on the other, the enforcement
of International Investment Agreements (IIAs)
could have a negative impact on the fight against
climate change and, in general, on environmental
protection. In this context, the Energy Charter
Treaty (ECT) has a special relevance, since it
exclusively covers investments in the energy sector,
which is responsible for 84% of anthropogenic CO2
emissions and 64% of greenhouse gas emissions.
This Treaty was concluded in 1994 with the aim of
facilitating energy relations throughout the Eurasian
continent. During the years, the economic, political,
and legal context has changed. In particular, the
European Union (EU) and its Members, which
originally highly supported this Treaty, have
assumed fundamental international commitments
for the environmental protection, that could conflict
with the ECT rules.

At the moment, the ECT is the most often
invoked IIA in Investor-State Disputes Settlement
(ISDS). After a complex process started in 2020,
the ECT Contracting Parties reached an Agreement
in principle for the reform of the Treaty on June 24,
2022, which should be approved by the Energy
Charter Conference to enter into force, but several
EU Member States disagree.
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Starting from the idea that the outcome of the
"modernisation process" could favour or, instead,
hinder the transition from fossil-based energy to
renewable energies, with important consequences
on the phenomenon of climate change, the article
tries to understand if the "modernised Treaty" may
settle the numerous critical aspects that the ECT in
this time presents and which could be the
alternative options in case of failure of negotiations.

% Full article here
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